
 i 

 
  



       Journal of International Criminal Law                                 [Vol. 4 – Issue 1] 
 

 
www.jiclonline.org  ii 

 
TABLE OF CONTENTS 

VOLUME 4 – ISSUE 1 
 
 
 
 
 

BUSINESS-AS-USUAL BARRIERS FOR THE CRIME OF ECOCIDE: A MULTIDISCIPLINARY 
MAZE 

Pages 1-27 
      10.22034/JICL.2023.172298 
Anja Matwijkiw; Bronik Matwijkiw 

 

ECOCIDE: A NEW CHALLENGE FOR THE INTERNATIONAL CRIMINAL LAW AND FOR 
HUMANITY 

Pages 28-40 
      10.22034/JICL.2023.172299 
Camila Misko Moribe; Flávio de Leão Bastos Pereira; Nathalia Penha Cardoso de França 

 

A CASE FOR UNIVERSAL JURISDICTION IN THE FACE OF RESISTANCE FROM AFRICA: 
A CRITICAL OVERVIEW OF THE UNITED NATIONS GENERAL ASSEMBLY SIXTH 
COMMITTEE DEBATE ON UNIVERSAL JURISDICTION PRINCIPLE 

Pages 41-58 
      10.22034/JICL.2023.172300 
Gabriel Chigozie Ezeh 

 

WHY HAVE HOLOCAUST DENIAL LAWS? A LOGISTIC REGRESSION ANALYSIS 

Pages 59-72 
      10.22034/JICL.2023.172301 
William R. Pruitt 
 

 
 
 
 
 
 
 

 

https://doi.org/10.22034/jicl.2023.172298
https://doi.org/10.22034/jicl.2023.172299
https://doi.org/10.22034/jicl.2023.172300
https://doi.org/10.22034/jicl.2023.172301


       Journal of International Criminal Law                                 [Vol. 4 – Issue 1] 
 

www. jiclonline.org iii 

 

BOARD OF EDITORS 
 

 
 

EDITOR-IN-CHIEF 
Heybatollah Najandimanesh, Allameh Tabataba`i University of Tehran (Iran) 

 
GENERAL EDITOR 

Anna Oriolo, University of Salerno (Italy) 
 

EDITORIAL BOARD 
Sètondji Roland J.B. Adjovi, Arcadia University (United States of America) 
Hussein Aghaei Janatmakan, Shahid Chamran University of Ahwaz (Iran) 

Mohammad Ali Ardebili, Shahid Beheshti University (Iran) 
Mohamed Badar, Northumbria University (United Kingdom) 

Flavio de Leao Bastos Pereira, Mackenzie Presbyterian University of São Paulo (Brazil) 
Paolo Benvenuti, ‘Roma Tre’ University of Rome (Italy) 

Michael Bohlander, Durham University (United Kingdom) 
Homayoun Habibi, Allameh Tabataba`i University of Tehran (Iran) 

Gerhard Kemp, University of Derby (United Kingdom) 
Anja Matwijkiw, Indiana University Northwest (United States of America) 

Solange Mouthaan, University of Warwick (United Kingdom) 
Ali Hussein Najafi Abrand Abadi, Shahid Beheshti University of Tehran (Iran) 

Behzad Razavifard, Allameh Tabataba`i University of Tehran (Iran) 
Mehdi Zakerian, Islamic Azad University of Tehran (Iran) 

 
ADVISORY BOARD (REFEREES) 

Amina Adanan, Maynooth University (Ireland) 
Girolamo Daraio, University of Salerno (Italy) 
Ali Garshasbi, AALCO of New Delhi (India) 

Noelle Higgins, Maynooth University (Ireland) 
Kriangsak Kittichaisaree, ITLOS of Hamburg (Germany) 
Panagiota Manoli, University of Peloponnese (Greece) 

Roxana Matefi, Transilvania University of Brașov (Romania) 
Marco Naddeo, University of Salerno (Italy) 

Virginie Mercier, University of Aix-Marseille (France) 
Hector Olasolo, Universidad del Rosario of Bogotà (Colombia) 

Gisella Pignataro, University of Salerno (Italy) 
Irena Rajchinovska Pandeva, Ss. Cyril & Methodius University of Skopje (North Macedonia) 

Eduardo Toledo, International Nuremberg Principles Academy (Germany) 
Antonio Vecchione, University of Salerno (Italy) 

 
EDITORIAL ASSISTANTS 

Stefano Busillo (in-Chief), University of Salerno (Italy) 
Emanuele Vannata (in-Chief), University of Salerno (Italy) 

 
JICL’S INSIGHTS 

Mohammadmehdi Seyed Nasseri, Islamic Azad University of Tehran (Iran) 



       Journal of International Criminal Law                                 [Vol. 4 – Issue 1] 
 

www.jiclonline.org iv 

 
OVERVIEW 

 
 
 

The Journal of International Criminal Law (JICL) is a scientific, online, peer-reviewed 
journal, first edited in 2020 by Prof. Dr. Heybatollah Najandimanesh, mainly focusing on 
international criminal law issues. 

Since 2023 JICL has been co-managed by Prof. Dr. Anna Oriolo as General Editor 
and published semiannually in collaboration with the International and European Criminal 
Law Observatory (IECLO) staff. 

JICL Boards are powered by academics, scholars and higher education experts from 
a variety of colleges, universities, and institutions from all over the world, active in the 
fields of  criminal law and criminal justice at the international, regional, and national 
level. 

The aims of the JICL, inter alia, are as follow: 
 

• to promote international peace and justice through scientific research and 
pubblication; 

• to foster study of international criminal law in a spirit of partnership and 
cooperation with the researchers from different countries; 

• to encourage multi-perspectives of international criminal law; and 
• to support young researchers to study and disseminate international criminal 

law. 
 

Due to the serious interdependence among political sciences, philosophy, criminal 
law, criminology, ethics and human rights, the scopes of JICL are focused on international 
criminal law, but not limited to it. In particular, the Journal welcomes high-quality 
submissions of manuscripts, essays, editorial comments, current developments, and book 
reviews by scholars and practitioners from around the world addressing both traditional 
and emerging themes, topics such as 

 
• the substantive and procedural aspects of international criminal law; 
• the jurisprudence of international criminal courts/tribunals; 
• mutual effects of public international law, international relations, and 

international criminal law; 
• relevant case-law from national criminal jurisdictions; 
• criminal law and international human rights; 
• European Union or EU criminal law (which includes financial violations and 

transnational crimes); 
• domestic policy that affects international criminal law and international 

criminal justice; 
• new technologies and international criminal justice; 
• different country-specific approaches toward international criminal law and 

international criminal justice; 
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• historical accounts that address the international, regional, and national levels; 
and 

• holistic research that makes use of political science, sociology, criminology, 
philosophy of law, ethics, and other disciplines that can inform the knowledge 
basis for scholarly dialogue. 

 
The dynamic evolution of international criminal law, as an area that intersects various 

branches and levels of law and other disciplines, requires careful examination and 
interpretation. The need to scrutinize the origins, nature, and purpose of international 
criminal law is also evident in the light of its interdisciplinary characteristics. International 
criminal law norms and practices are shaped by various factors that further challenge any 
claims about the law’s distinctiveness. The crime vocabulary too may reflect 
interdisciplinary synergies that draw on domains that often have been separated from 
law, according to legal doctrine. Talk about “ecocide” is just one example of such a trend 
that necessitates a rigorous analysis of law per se as well as open-minded assessment 
informed by other sources, e.g., political science, philosophy, and ethics. Yet other 
emerging developments concern international criminal justice, especially through 
innovative contributions to enforcement strategies and restorative justice.  

The tensions that arise from a description of preferences and priorities made it 
appropriate to create, improve and disseminate the JICL as a platform for research and 
dialogue across different cultures, in particular, as a consequence of the United Nations 
push for universal imperatives, e.g., the fight against impunity for crimes of global 
concern (core international crimes, transboundary crimes, and transnational 
organized crimes). 
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A Case for Universal Jurisdiction in the Face of Resistance from 
Africa: A Critical Overview of the United Nations General 

Assembly Sixth Committee Debate on Universal Jurisdiction 
Principle 

 
by Gabriel Chigozie Ezeh* 

 
 

ABSTRACT: The aim of this paper is to critically review the debate on the 
universal jurisdiction principle and makes a case for the enhancement and 
continuous adoption of universal jurisdiction for international crimes with 
particular concern on the resistance from Africa. The researcher uses 
descriptive and prescriptive analysis while relying on library-based or desktop 
research methodology to achieve the aim of this paper. Importantly, this study 
contributes to knowledge as it recommends the need to continue the application 
of universal jurisdiction in the prosecution of international crimes irrespective 
of the elite’s sponsored resistance against the principle in Africa. 
 
KEYWORDS: Africa, Universal Jurisdiction, International criminal law, war 
crimes, United Nations. 
 

 
I. Introduction 
 
In most cases, the principles of international criminal law mandate domestic 
courts to limit its jurisdictional scope to the prosecution and determination of 
criminal liability on those crimes that have taken place within the territorial 
jurisdiction of the domestic court or in cases where the alleged offender(s) 
or/and victim(s) is/are citizens of the country.1 However, the principle of 
universal jurisdiction under international criminal law has been adopted as an 
exception to the above rule.2 Remarkably, the principle of universal jurisdiction 
allows any state to prosecute and its courts to entertain the prosecution of 

 
* Postgraduate College, University of Ibadan (Nigeria). 
 
ISSN: 2717-1914 / © 2023 Gabriel Chigozie Ezeh. This is an open access article under the CC BY-NC-SA 

license (https://creativecommons.org/licenses/by-nc-sa/4.0/). 
 
1 MAURO POLITI, THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A CHALLENGE TO 
IMPUNITY (2017). 
2 MASS ATROCITY CRIMES: PREVENTING FUTURE OUTRAGES (Robert I. Rotberg ed., 2010). 
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international crimes notwithstanding that the state does not have any nexus 
linking it to the crime, the alleged offender(s) or the victim(s) of the crime.3 
Since the introduction of the principle of universal jurisdiction, there have been 
proponents and opponents of the continuation of reliance on the principle in 
prosecution of international law crimes such as genocide, war crimes, and 
crimes against humanity.4 

Principle of universal jurisdiction allows for the investigation and 
prosecution of individuals by national authorities, for offences classed as 
international crimes.5 It does not matter whether or not the crime was actually 
committed in different territorial jurisdiction.6 This implies that Mexican 
government could decide and actually prosecute Belgian nationals for crimes 
committed in Kosovo and Czech Republic. The principle upon which universal 
jurisdiction is made is that certain crimes have exceptional effects that they 
have significant effect on the common interest and well-being of the 
international community as an entity.7 Thus, for crimes categorized as 
international crimes such as genocide, crimes against humanity, war crimes, 
and torture; the country relying on universal jurisdiction to prosecute does not 
have to establish that the alleged offender(s) or victim(s) is/are her citizen(s).8 
Also, such country does not need to show that the crime had in any way harmed 
her national interest as a sovereign state. This infers that a state exercising the 
principle of universal jurisdiction does not need to show that there is a nexus 
linking itself to the crime committed.9 

The sole condition on which the principle of universal jurisdiction is 
exercised is not predicated on the fundamental traditional doctrine of national 
jurisdiction, neither does it involves the locus criminis or national interests.10 
What matters is the nature of the crime. There has been increase the numbers 
of cases filed before domestic/national courts relying on the principle of 
universal jurisdiction.11 The increase in number could be associated to an 

 
3 Roger O’Keefe, Universal Jurisdiction: Clarifying the Basic Concept, in 2(3) JOURNAL OF 
INTERNATIONAL CRIMINAL JUSTICE 735 (2004), at 735. 
4 Bruce Broomhall, Towards the Development of an Effective System of Universal Jurisdiction for 
Crimes Under International Law, in 35(2) NEW ENG. L. REV. 399 (2001), at 401-402. 
5 Id. 
6 Peru, The Scope and Application of the Principle of Universal Jurisdiction, (May 18, 2010), 
www.un.org/en/ga/sixth/65/ScopeAppUniJuri_StatesComments/Peru_E.pdf. 
7 M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and 
Contemporary Practice, in 42(1) JOURNAL OF INTERNATIONAL LAW 81 (2004), at 81-82. 
8 David Stewart, Some Perspectives on Universal Jurisdiction, 102 AM. SOC. INT’L L. PROC. 397 (2008), 
at 404-406. 
9 Id. 
10 Kenneth Roth, The Case for Universal Jurisdiction, in 80(5) FOREIGN AFF. 150 (2001). 
11 Amnesty International, Ending Impunity: Developing and Implementing a Global Action Plan Using 
Universal Jurisdiction, in AMNESTY INTERNATIONAL 7 (2009), at 33-34. 
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increase in the interest of international community to end impunity by holding 
individuals or groups responsible for serious international crimes accountable 
for their acts.12 
In cases where national courts had entertained cases on the basis of universal 
jurisdiction, the ratio relied on by the court is that every sovereign and 
independent State has a right under International Law to prosecute war 
criminals in its custody and the nationality of the victim or that of the offender 
and the locus criminis.13 This ratio was in accordance with the aim of 
ameliorating the horrors of war, ending impunity and establishing rules that 
sanction criminals without regard to borders. A succinct example is the case 
against a Chilean dictator (Augusto Pinochet) in October 1998.14 In the said 
case, Spanish magistrate had issued an arrest warrant against Pinochet and 
successfully secured Pinochet’s arrest in the UK. Subsequently, a Belgian court 
held that the basis for the prosecution of Augusto Pinochet and his indictment 
for crimes against humanity was Universal Jurisdiction.15 

Over the years, it can be said that universal jurisdiction has contributed 
towards eradicating impunity, by making provision for an approach that could 
be applied in addressing international crimes, particularly in cases where the 
state directly affected is unable to prosecute, cannot prosecute or negate to 
prosecute.16 However, the foregoing does not vitiate the claims that there have 
been certain complications surrounding the exercise, scope and practice of 
universal jurisdiction.17 The principle of universal jurisdiction is one that is 
both contested and advocated by different parties.18 Amongst the grievances 
against the exercise of the principle; there appears to be a concerted resistance 
amongst leaders from Africa against the principle of universal jurisdiction.19 
While it may be argued that the principle has aided in punishing international 
criminals, some critics have clamored for the abandonment of the principle 

 
12 Id. 
13 Tanaz Moghadam, Revitalizing Universal Jurisdiction: Lessons from Hybrid Tribunals Applied to the 
Case of Hiss`ene Habr´e, in 39 COLUMBIAN HUMAN RIGHTS LAW REVIEW 471 (2008), at 473–474. 
14 Human Right Watch, The Pinochet Precedent: How Victims Can Pursue Human Rights Criminals 
Abroad, HUMAN RIGHTS WATCH (2011), www.hrw.org/legacy/campaigns/chile98/precedent.htm. 
15 Id. 
16 Antonio Cassese, Is the Bell Tolling for Universality? A Plea for a Sensible Notion of Universal 
Jurisdiction, in 1 JOURNAL INTERNATIONAL CRIMINAL JUSTICE 589 (2003), at 595. 
17 Id. 
18 Roger O’Keefe, The Grave Breaches Regime and Universal Jurisdiction, i n  7(4) JOURNAL OF 
INTERNATIONAL CRIMINAL JUSTICE 653 (2009), at 811-816. 
19 African Union Panel of the Wise, Peace, Justice, and Reconciliation in Africa: Opportunities and 
Challenges in the Fight against Impunity, in THE AFRICAN UNION SERIES, NEW YORK: INTERNATIONAL 
PEACE INSTITUTE (Feb. 2013); Felix C. Amadi, Duson A. Nuleera, The Principle of Universal 
Jurisdiction in International Law: An Exceptional measure of Criminal justice, in 2(2) PORT HARCOURT 
LAW JOURNAL 60 (2020), at 60-83. 
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citing that it is being exploited for political ends.20 Particularly, African states 
have argued that the principle is being used disproportionately against Africa and 
Africans.21 

Since the introduction of the principle of universal jurisdiction, there have 
been proponents and opponents of the continuation of reliance on the principle 
in prosecution of international law crimes such as genocide, war crimes, and 
crimes against humanity.22 Though series of debates and consultations have 
been held concerning the principle; the aim of this paper is to critically review 
the debate on universal jurisdiction principle at the United Nations General 
Assembly Sixth Committee, and makes a case for the enhancement and 
continuous adoption of universal jurisdiction for international crimes with 
particular concern on the resistance from Africa. Since this study aims to 
contribute to the continuity and consistent certainty of law while relying on 
existing information on the topic, the researcher makes use of descriptive and 
prescriptive analysis while relying on library-based or desktop research 
methodology to achieve the aim of this paper. The method applied in this paper 
allows the researcher to source data and information from existing literatures, 
thereby giving the researcher the opportunity to consult larger sources of data 
and information.23 

 
 

II. Rationale for Adoption of Universal Jurisdiction Principle 
 

Under this section, it is imperative to have an idea of the origin of universal 
jurisdiction as a principle of international law. The crime of piracy is seen as 
the original crime that was made subject to universal jurisdiction.24 It was 
considered that pirates are involved in activities that have devastating effects 
on mankind, therefore, piracy is a crime that all states were allowed to 
prosecute.25 To substantiate the fact above, piracy as a crime was mostly 

 
20 Benson Olugbuo, Law and Politics at the International Criminal Court, in 1 OPEN DEMOCRACY 
(2015). 
21 CHACHA BHOKE MURUNGU, IMMUNITY OF STATE OFFICIALS AND PROSECUTION OF INTERNATIONAL 
CRIMES IN AFRICA (2011). 
22 Martti Koskenniemi, The Politics of International Law-20 Years Later, in 20(1) EUROPEAN JOURNAL 
OF INTERNATIONAL LAW 7 (2009), at 7-19. 
23 Mike McConville, Wing Hong Chui, Research Methods for Law,  EDINBURGH UNIVERSITY PRESS 
(July 6, 2007); Adilah Abd-Razak, Understanding Legal Research, in 204 INTEGRATION AND 
DISSEMINATION 19 (2011), at 21. 
24 Eugene Kontorovich, The Piracy Analogy: Modern Universal Jurisdiction’s Hollow Foundation, 
in 45 HARVARD INTERNATIONAL LAW JOURNAL 183 (2004), at 183-184. 
25 Florian Jessberger, Universal Jurisdiction, in OXFORD COMPANION TO INTERNATIONAL CRIMINAL 
JUSTICE (2009), at 555. 
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committed on and within high seas – mostly outside the territory of the 
jurisdiction of a particular state.26 It was on the foregoing basis that the practice 
was adopted allowing all states to prosecute the crime of piracy.27 

With the growth in jurisprudential system and international law, it was 
established that there are crimes which are against all humankind whereby their 
effects transcend the interest of a particular state.28 It was on the above basis 
that universal jurisdiction was formed to combat those crimes with devastating 
effects against humanity and against all states.29 The most cited events marking 
the recognition of the principle of universal jurisdiction are the criminal trials 
that followed the aftermath of World War II. Therefore, though the principle 
of universal jurisdiction was originally applied as a means of holding pirates 
and slave traders/raiders accountable for their atrocities; universal jurisdiction 
as an international criminal law principle presently extends to all crimes that 
serious violates or abuse human rights.30 

One could argue that national courts or national jurisdictions are most 
preferred in obtaining justice for persons who are victimized as a result of 
severe violations of human rights and dignity. However, there are core factors 
that justify the application of the principle of universal jurisdiction; the core 
factors are: 

 
 

A. Possibility of Allowing Victims of International Crimes to 
Access/Obtain Justice. 
 
Often, the victims of international crimes are unable to access national courts 
for various reasons. Some of such reasons are not limited to “domestic 
immunities or self-imposed amnesties and de facto impunity and security risks, 
especially when the crimes were state-sponsored”.31 For instance, Augusto 
Pinochet (former Chilean dictator) and other Chilean State’s official were 

 
26 Madeline H. Morris, Universal Jurisdiction in a Divided World: Conference Remarks, in 35(2) NEW 
ENGLAND LAW REVIEW 337 (2001), at 342-345 
27 Yana Shy Kraytman, Universal Jurisdiction – Historical Roots and Modern Implications, in 2 BSIS 
JOURNAL OF INTERNATIONAL STUDY 94 (2003). 
28 Id. 
29 Charles Chernor Jalloh, Universal Jurisdiction, Universal Prescription? A Preliminary Assessment of 
the African Union Perspective on Universal Jurisdiction, in 21(1) CRIMINAL LAW F. 1 (2010), at 3-4. 
30 Mirjan. R. Damaska, What Is the Point of International Criminal Justice?, in 83(1) CHICAGO KENT 
LAW REVIEW 329 (2008). 
31 Roseanne Van Alebeek, The Immunity of States and Their Officials, in INTERNATIONAL CRIMINAL 
LAW AND INTERNATIONAL HUMAN RIGHTS LAW (2008); U.N. Secretariat, Immunity of State Officials 
from Foreign Criminal Jurisdiction, U.N. Doc. A/CN.4/596 (Mar. 31, 2008). 
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protected under a domestic amnesty law in Chile.32 However, owing to the 
existence of the principle of universal jurisdiction, a case was successfully filed 
against Pinochet and the other officials in Spain. Thus, the domestic amnesty 
law was not able to stop the trials and prosecution.33  

 
 

B. The Application of Universal Jurisdiction Aids in Minimizing the Level 
of Impunity. 
 
It is possible for victims of international crimes to access/obtain justice via 
international tribunals and courts including the International Criminal Court 
(ICC).34 However, there is a restriction on the mandates of these courts as they 
are constrained to specific territories, conflicts, or timeframe. For instance, a 
Special Court was set up for the conflict in Sierra Leone,35 an ad-hoc tribunal 
for the conflict in Yugoslavia and another ad-hoc tribunal for the Rwandan 
conflict.36 Notably, the special court as well as the ad-hoc tribunals, were 
specifically limited to specific conflict; it means that their mandates are 
constrained to the cases and conflicts upon which they were established.37 With 
respect to the ICC, there is a limitation to the period within which ICC may 
prosecute a case. The enabling law that established ICC limited its jurisdiction 
to crimes that were committed after the 1st of July 2002. This implies that the 
ICC cannot try crimes that were committed prior to the stated date.38 These 
limitations as adumbrated in the foregoing do not apply in the exercise of 
universal jurisdiction. 

Also, there is a probability that ICC, the special courts and other 
international courts and tribunals do not possess adequate resources to engage 

 
32 Lorna McGregor, Torture and State Immunity: Deflecting Impunity, Distorting Sovereignty, in 18 
EUROPEAN JOURNAL INTERNATIONAL LAW VIII (2007), at 903-911. 
33 House of Lords, Regina v. Bow Street metropolitan stipendiary magistrate and others, Ex parte 
Pinochet Ugarte (no. 3), 1 AC 147, Lord Browne-Wilkinson, Judgment (2000), emphasized that torture 
is not a state act to warrant state-imposed immunity. 
34 MAX DU PLESSIS, TIYANJANA MALUWA, ANNIE O’REILLY, AFRICA AND THE INTERNATIONAL 
CRIMINAL COURT (2013). 
35 THE SIERRA LEONE SPECIAL COURT AND ITS LEGACY: THE IMPACT FOR AFRICA AND INTERNATIONAL 
CRIMINAL LAW (Charles Chernor Jalloh ed., 2014). 
36 Matthew Saul, Local Ownership of the International Criminal Tribunal for Rwanda: Restorative and 
Retributive Effects, in 12 INTERNATIONAL CRIMINAL LAW REVIEW 427 (2012), at 427-437. 
37 Lydia A. Nkansah, Justice Within the Arrangement of the Special Court for Sierra Leone Versus Local 
Perception of Justice: A Contradiction or Harmonious?, in 22(1) AFRICAN JOURNAL OF 
INTERNATIONAL AND COMPARATIVE LAW 103 (2014);  Charles Chernor Jalloh, Special Court for Sierra 
Leone: Achieving Justice?, in 32(3) MICHIGAN JOURNAL OF INTERNATIONAL LAW 395 (2011). 
38 Catherine Gegout, The International Criminal Court: Limits, potential and conditions for the 
promotion of justice and peace, in 34(5) THIRD WORLD QUARTERLY 800 (2013), at 800-818. 
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in the investigation or prosecution of all alleged offenders.39 It is in view of the 
foregoing constraints that the Prosecutor of the ICC opined that unless all 
appropriate methods and channels are adopted by national authorities, the 
international community, and the ICC collaborating to ensure justice against 
perpetrators of international crimes, there will be a risk of an increasing 
impunity gap.40 Thus, universal jurisdiction is considered as being fundamental 
in bridging the impunity gap as the principle complement traditional national 
jurisdictions, international community and international justice system in 
ensuring justice for victims of international crimes.41 The relevance and 
importance of the principle of universal jurisdiction is reemphasized with the 
resolutions of the UN General Assembly in 2009 and 2011 to continue 
discussing the principle in future session while aiming for the application of 
the principle in a manner that is consistent with international criminal law.42 

 
 

III. Scope of Universal Jurisdiction 
 
Presently, significant numbers of states have actually ratified some treaties that 
embed the principle of Universal Jurisdiction.43 Some good examples of such 
treaties are not limited to.44“International Convention on Suppression and 
Punishment of the Crime of Apartheid 1973”, “Additional Protocols to Geneva 
Convention 1977”, “Convention on the Law of the Sea 1982”, “Convention 
Against Torture and Other Cruel Inhuman And Degrading Treatment Or 
Punishment 1984”.45 Other treaties have also been enacted in line with 
universal jurisdiction following the September 11th terrorist attack in the USA. 
Since the turn of the millennium, there is an increase in the numbers of 
countries that have introduced the principle of Universal jurisdiction in their 
respective laws on genocide, war crimes, torture, and crimes against 

 
39 Naomi Roht-Arriaza, Just a “bubble”? Perspectives on the Enforcement of International Criminal 
Law by National Courts, in 11(3) JOURNAL OF INTERNATIONAL CRIMINAL JUSTICE 499 (2013). 
40 Gegout, The International Criminal Court, supra note 38. 
41 Id. 
42 Patrick Wegner, International Criminal Law and Deterrence – A Pointless Endeavour?, in JUSTICE IN 
CONFLICT (Oct. 25, 2011), https://justiceinconflict.org/2011/10/25/internationalcriminal- law-and-
deterrence-–-a-pointless-endeavour/. 
43 GERHARD KEMP, H. JOHAN VAN DER MERWA, INTERNATIONAL CRIMINAL JUSTICE IN AFRICA: 
ISSUES, CHALLENGES AND PROSPECTS. (2016). 
44 Amnesty International, Universal Jurisdiction: A Preliminary Survey of Legislation around the World 
– 2012 Update (Oct. 9, 2012), https://www.amnesty.org/en/documents/ior53/019/2012/en/. 
45 Supreme Court of Canada, Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 SCR 
3, 2002 SCC 1, Judgment (May 22, 2002), paras. 1, 3, 45. 
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humanity.46 For instance the German government adopted and enacted the 
“Code of Crimes against International law”; in 2002, the South African 
government adopted the “Implementation of Rome Statute on International 
Criminal Court Act.47 Notwithstanding the fact that universal jurisdiction 
enjoys a wide legitimacy in principle, the crimes to which the principle applies, 
have been the subject of series of debates and arguments.48 The fact is that the 
crimes which are subject to universal jurisdiction are regulated under the 
customary international law.49 What is the implication? The implication is that 
it does not matter if the specific treaty state has been ratified by a state or a 
state has been able to incorporate the crimes into its national law.50 

The legal theorists have a common agreement that “piracy, slavery, war 
crimes, genocide, crimes against humanity, apartheid, and torture” are the 
crimes that subject to universal jurisdiction. There are some proponents 
positing that offences related to terrorism acts should be recognised as crimes 
that are subject to universal jurisdiction. However, such proposal has not 
enjoyed wide acceptance, perhaps owing to the fact that there have not been 
universally accepted definition of ‘terrorism’.51 Though some studies claim 
that there are unanimous views with respect to the crimes to which universal 
jurisdiction applies; the submissions that have been made to the UN recently 
shows diverse views.52 For example, whereas China only made a submission 
that piracy should be the only crime to which the principle of universal 
jurisdiction applies, both Belarus and Iraq submits that the principle of 
universal jurisdiction should extends to ecocide as well as crimes relating to 
the sabotage of international channels of communication.53 Whether or not 
there is unanimous acceptance of the principle of universal jurisdiction, there 
are controversies surrounding the scope and appropriate application of the 
principle. Some of these controversies have been with respect to its application 
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to Africa and Africans.54 The next section will enumerate the issue regarding 
the resistance of Africa to the principle of universal jurisdiction. 

 
 

IV. Nature of Resistance in Africa 
 
Since the end of the second quarter of 2008, the African Union (AU) 
representing Africa and Africans, has taken a strict stance regarding the 
flagrant abuse of the principle of universal jurisdiction to the detriment of 
Africa and Africans.55 The claim by the AU is that universal jurisdiction 
may have some negative effects on international relations and criminal justice 
system.56 The known origin of the resistance of Africa against the principle is 
traced to the “indictment of nine Rwandan officials in France (including 
Kabuye, the presidential officer of protocol) and the issuance of forty arrest 
warrants for current or former Rwandan officials by a Spanish investigative 
judge”. The perception popularly held across Africa regarding the arrest 
warrants was that it merely forms part of a subtle ‘legalized campaign’ against 
states in Africa while specifically violating the independence, territorial 
integrity and sovereignty of Rwanda as a state.57 The Assembly of the A.U. 
made a declaration indicating that the 
 

[…] abuse of universal jurisdiction could endanger international law, 
order and security […] the political nature and abuse of the principle […] 
by judges from some non-African States against African leaders, 
particularly Rwanda, is a clear violation of the sovereignty and territorial 
integrity of these States.58 
 
The Assembly of the AU shows the position of majority of African states 

as it issued a warning that no member of AU should execute the warrants, 
stating that the prosecutions would cause “destabilizing effect on the political, 
social and economic development of States and their ability to conduct 
international relations.”59 In order not to make it seem that the resistance is one 
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borne out of unreasonable stance; AU indulged the international community to 
establish an entity that will be vested with the competence and capacity to 
review and/or address any complaints or grievances which any state/party may 
have as a result of abuse of the principle of universal jurisdiction.60 
Furthermore, the AU advised that the members of international community 
should uniformly place a moratorium on execution of warrants unless they are 
satisfied that “all the legal and political issues have been exhaustively 
discussed”.61 

Interestingly, it was the issue of Africa’s resistance to the principle of 
universal jurisdiction that paved way for joint unions’ sessions between the 
AU and the European Union (EU). Notwithstanding the recommendations 
reached at the joint sessions of AU and EU, the joint deliberations were not 
able completely alleviate the concerns of African Union.62 Thus, at the 
beginning of the third quarter of 2009, the Assembly of the AU showed 
resistance as they cited the incessant abuse of the principle of universal 
jurisdiction63 whereby African leaders and personalities are continually 
indicted 136 unlike their counterparts in Europe and North America.64 

Overtime, the resistance against universal jurisdiction by Africa, though 
centered on the issue of African states officials being indicted is perceived in 
different perspectives. First, there is a strong view that states in the global North 
(EU states) are targeting African leaders, unfairly. This is aggravated by the fact 
that most of the persons indicted in the cases are serving officials of African 
states. It is claimed that indictment of active or serving officials of African 
states would have severe effects on the international relations of Africa with 
others.65 

There is a counterclaim stating that Africans have not been solely targeted 
by European states in exercising the duty under universal jurisdiction. This is 
substantiated with the fact that European states66 had relied on the principle of 
universal jurisdiction to prosecute citizens of  
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Afghanistan, Argentina, Bosnia- Herzegovina, the Central African 
Republic, Chile, China, Cote d’Ivoire, Cuba, Democratic Republic of the 
Congo, El Salvador, Equatorial Guinea, Iran, Iraq, Israel, Guatemala, 
Mauritania, Mexico, Morocco, Peru, Republic of the Congo, Rwanda, 
Suriname, Tunisia, the United States, Uzbekistan, and Zimbabwe.67 
 
One would observe that while the countries mentioned are all African 

states; most of the countries outside Africa are ones that share similar socio-
political and economic characteristics with states in Africa. Perhaps, the 
resistance from Africa equally represents resistance from the countries of the 
global south, third world countries or countries that could be classified as 
developing economies. 

Another counterargument is that majority of the cases where universal 
jurisdiction is activated in European courts against Africans; private parties 
(mostly of African indigenous) had instituted these cases in convenient and 
safer territories with few of the cases being supported by non-African human 
rights organizations.68 Africans also argued that exercising the principle of 
universal jurisdiction while negating immunities clearly stands as a violation 
of the sovereignty, independence and territorial integrity of states. When these 
violations are coming from states that colonially manned Africa, the memories 
of colonialism are evoked.69 

The arguments being held by the proponents of the resistance from Africa 
is that indictments of African states officials have the capacity to impair the 
ability of the states to conduct their international relations in an effective 
manner as well as constraining the states from discharging its statehood 
responsibilities.70 In a case where the issuing of arrest warrant is considered, 
one may be pushed to give credence to the resistance by AU with respect to the 
fact that the indictments of serving officials of African states is probably 
unlawful under international law and practices. However, the credence is to the 
extent that the recognition of immunity depends on the office held by the 
official as well as the roles of the accused that could be recorded as acts in 
official capacity.71 

There is also a consideration that the indictments of states officials could 
constrain the socio-economic and political growth and inclusive development 
of a state and its people. One may tend to agree with the consideration above 
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on the basis that the indictment could cause the leader indicted to lose 
legitimacy amongst his/her nationals.72 This exactly may be the case of the 
former President of Sudan (Al Bashir) who was indicted from the crime of 
genocide. But the concern here is that aligning with the resistance being put by 
the AU could simply persuade one to undermine the effective roles of universal 
jurisdiction in international criminal law.73 Worsening the matter is the group 
of the proponents for the resistance of Africa against universal jurisdiction, 
who relies on theories of post-colonialism, Africanism and Pan-Africanism as 
a persuading factor to turn Africa and Africans against the recognition of 
universal jurisdiction.74 

 
 

V. The Committee Debate and Reflections on Africa’s Resistance 
 
The United Nations General Assembly’s Sixth Committee (Legal) concluded a 
debate in October, 2021.75 The theme of the debate centers on the scope and 
application of universal jurisdiction.76 On the surface, it appears that the 
delegates at the debate were keen on the imperative of finding equilibrium 
between preservation of State sovereignty and application of universal 
jurisdiction. With respect to State sovereignty, there is an interest that the 
primacy of national jurisdiction should be recognised even in the prosecution 
of serious international crimes; whereas in regards to universal jurisdiction, 
there is an interest aligning that perpetrators of certain crimes that can be 
considered as heinous should not be allowed to enjoy impunity.77 Going 
further, this study will briefly highlight the summary of the stance taken by 
delegates representing different countries at the session. 

The delegate representing Rwanda (an African country), underscores the 
need for universal jurisdiction as a principle of international law to come under 
a mandatory regulation that aids towards the prevention of the abuse of the 
principle.78 From the stance of the Rwandan’s representative, one could easily 
see a reflection of what the true grievances of Africans are with respect to the 
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application of the principle of universal jurisdiction in international criminal 
law. The delegate here did not call for complete abolition or abandonment of 
the principle, rather, there is a call requesting that the practices surrounding the 
principles be reviewed with regulations that would help to ensure that the 
principle is not being abused by state actors and non-state actors.79 

The delegate representing Myanmar stressed that the most germane way 
to eradicate impunity is through the principle of universal jurisdiction. The 
representative referred to the case of illegal military coup in Myanmar. In the 
opinion of the Myanmar’s delegate, the Burmese are helpless in holding the 
perpetrators accountable for the crimes.80 One notable thing pointed out by the 
delegate is the incapability of the domestic courts to administer justice against 
the military that had impounded the democracy in Myanmar with the use of 
live ammunition, arbitrary detention and enforced disappearances.81 Myanmar, 
though not an African country is still faced with similar challenges 
economically and politically like most African countries. One could see how 
the perpetrators of crimes against humanity in Myanmar would enjoy impunity 
if other states are foreclosed from prosecuting international crimes that they 
have no linkages to. 

It appears that the true picture of the stance of Africa in relation to 
universal jurisdiction is clearly captured in the opinion and observations made 
by the delegate that represented Zimbabwe. The Zimbabwean representative 
indicated that universal jurisdiction as a principle of international criminal law 
must not only be used in good faith, but must also be used as a last resort.82 In 
the opinion of the representative from Zimbabwe, universal jurisdiction should 
only be applied as a complementary mechanism activated in cases where 
domestic courts are not willing, interesting or able to take action on a specific 
case. As a recommendation, the Zimbabwean delegate stated that the consent 
of the national jurisdiction should be sought and obtained prior to application 
of the principle of universal jurisdiction.83 Emphasising on the grievances of 
Africans with respect to the use of universal jurisdiction in prosecuting 
international crimes, the delegate cited that the selective application of 
universal jurisdiction and its misapplication against officials of African 
descent, have caused African leaders to become critically resistant of the 
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principle.84 This view of applying the principle of universal jurisdiction only 
as a last resort was also supported by the representative of Saudi Arabia.85 

In the view of the delegate representing the UK, there are only few 
international crimes where the UK will make use of the principle of universal 
jurisdiction.86 Though, it is not ascertained whether the delegate went on to 
specify those few crimes, the point being made by the UK’s delegate is that the 
authority best positioned to prosecute such crimes is the authority within whose 
territorial jurisdiction the crime was committed, whose citizens are victims or 
whose national(s) is/are the perpetrator(s). Summarily, the opinion of the 
representative from the UK is that the absence of international consensus on 
the scope, practice and application of universal jurisdiction, brings a suggestion 
that each case should be approached collaboratively by the concerned states.87 
This opinion infers that a state wishing to exercise universal jurisdiction but 
does not have any nexus linking it to the crime, must exercise the principle of 
universal jurisdiction in collaboration with states that have the nexus. 
Practically put, if a group of six persons from US, Israel, Kenya, China and 
Norway, perpetrated international crimes in Zambia; Germany is not allowed 
to entertain or prosecute the case relying on universal jurisdiction since 
Germany does not have any nexus linking it to the crime. If Germany wishes 
to entertain or prosecute the crime, such must be predicated on a sort of 
voluntary collaboration amongst the countries that have nexus (Zambia – for 
the victims and place of commission; US, Israel, Kenya, China and Norway – 
Countries of the perpetrators’ origin). If the foregoing correctly captures the 
opinion of the UK’s delegate; does it mean that unless collaboration amongst 
the states concerned is attained; the victims should be denied justice while the 
perpetrators enjoy impunity? Russian representative noted that universal 
jurisdiction is controversial in nature, stating the broad views regarding the 
application of the principle have not provided any progress in the scope and 
practice of the principle. In the opinion of the representative of Russia 
federation states that the rationale for the use of universal jurisdiction is owed 
to the inability of states to entertain and prosecute the crimes particularly owing 
to depleted resources.88 In his view, the Russian delegate that there are other 
less-controversial approaches which could be applied by states to counter 
impunity. He elaborately posits that states should apply treaty-based 
mechanisms to cooperate on matters such as legal assistance, information 
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exchange, and collaborative investigations.89 This opinion is purely a stance 
against universal jurisdiction from the Russian representative; stating that 
states should explore treaty- based mechanism to collaborate with other states 
in prosecuting or trying international crimes. His arguments infer that other 
states without nexus could only act as a support base for the states with nexus. 
The delegate had based his recommendation on the basis that the depleted 
resources is discouraging the states with national jurisdiction from exercising 
such; perhaps, believing that if such resources are made available, states with 
national jurisdiction would go on to exercise such instead of reliance on 
universal jurisdiction to combat impunity. However, depleted resources, is not 
the only reason states with national jurisdiction negate to prosecute or try cases 
on international crime. Lack of political will and the need not to rupture 
international relations could also be a reason.90 

Both Zambian and Algerian representatives were of the view that the 
scope and practice of universal jurisdiction were formulated based on the 
dynamics of the existing political systems and international relations as at the 
time the principle of universal jurisdiction was adopted.91 These two African 
countries were of the view that as the society has overtly evolved, there is need 
for the scope and practice of the principle of universal jurisdiction to evolve as 
well to align with the current demands of the society and other prevailing issues 
in international relations.92 The Zambian delegate was specific on the inclusion 
of the extent to which universal jurisdiction as a principle of international 
criminal law applies to more-covert criminal actions perpetrated outside the 
context of war.93 From, the views of the Zambian and Algerian representatives, 
it appears that making specific amendments for the scope and practice of 
universal jurisdiction principle to evolve with the prevailing issues, grievances 
and concerns relating to the principle will lead to a significant level of 
agreement on the use of the principle by states. 

Generally, there may be specific reasons which makes Africans to be 
disproportionately subject to the exercise of the principle of universal 
jurisdiction.94 Where the use of universal jurisdiction is weighed in line with 
foreign states enforcing international criminal law; one would easily observe 
that if the states exercising the principle are compared, significant numbers of 
states in Africa have a judicial system/legal system that is weaker, alongside 
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with limited resources and capacity, thereby increasing the potential 
unwillingness to try or prosecute international crimes.95 Judging from the 
discourse at the UN general assembly’s sixth committee and alongside the 
discourse on Africa’s resistance against the principle of universal jurisdiction, 
the willingness and the interest towards eradicating impunity could be a 
unifying factor to resolve the issue of Africa’s hostility toward universal 
jurisdiction, specifically and the enforcement of international criminal law, 
generally. 

Judging from the nature of territorial jurisdiction for enforcement, the 
attainment of justice is highly dependent on inter-state cooperation.96 Where 
there is no such collaboration, a defendant allegedly staying in a foreign 
country could possibly escape prosecution; though such person may be 
prosecuted in absentia.97 A good example of this is the notorious case of the 
former President of Sudan Al-Bashir,98 as most African states were reluctant 
or refusing to execute the arrest warrant issued against a then sitting president.99 
However, it is currently claimed that the Sudanese government are willing to 
collaborate towards his prosecution.100 One identified problem against the 
prosecution of an accused person in absentia is that it allows perpetrators of the 
crime to evade justice since the sentence given at the trial in absentia cannot be 
executed in absentia as well. 

The foregoing clearly shows that it may be impossible to eradicate 
impunity without first enhancing international collaboration and cooperation. 
Therefore, instead of view the resistance or supposed hostility from Africa 
from a negative stance, the resistance should be considered as clarion call to 
states in international comity of nations to purposively resolve the prevailing 
issues and concerns; thereby formulating the most effective approach in the 
scope and practice of the principle of universal jurisdiction. 

 
 

VI. Conclusion and Recommendation 
 

 
95 Jalloh, Universal Jurisdiction, Universal Prescription?, supra note 29; Lantz, supra note 47. 
96 Koskenniemi, supra note 22. 
97 Lantz, supra note 47. 
98 Akande Dapo, The Bashir Indictment: Are Serving Heads of State Immune from ICC Prosecution?, 
OXFORD TRANSITIONAL JUSTICE RESEARCH WORKING PAPER SERIES (2008), 
www.law.ox.ac.uk/sites/files/oxlaw/akande1.pdf. 
99 Jalloh, Universal Prescription?, supra note 29; Amadi & Duson, supra note 19. 
100 Dabanga Sudan, Interview: Will Al Bashir face ICC in the Hague or Sudan? (Mar. 5, 2020), 
https://dabangasudan.org/en/all-news/article/interview-will-al-bashir-face-icc-in-the-hague-or-sudan. 



       Journal of International Criminal Law                                 [Vol. 4 – Issue 1]  

 
www. jiclonline.org 57 

In this present dispensation, the principle of universal jurisdiction cannot be 
regarded as a mere legal theory. This is evident with the increase in the number 
of proceedings where the principle of universal jurisdiction has been applied 
against international crimes. Importantly, the foregoing does not vitiate the fact 
that there are fundamental factors that are imperative in order to contribute 
positively to the number of successful cases and trials. This is owed to the fact 
that utilizing the principle without attaining the objective of ending impunity 
is little or no relevance for the international community. Amongst the 
fundamental factors is the political will, resources and dedicated personnel. It 
is also important to having seamless international framework that provides for 
cooperation and exchange as well as making room for the effective and 
efficient investigation and prosecution. Apparently, the foregoing will also 
help to ensure that the principle is truly universal as the name depicts by 
enhancing the level of commitment currently enjoyed by the principle beyond 
the territories of Europe and Latin America into Africa. 

Another area of concern is the issue regarding the exercise of immunities 
and the principle of universal jurisdiction. This is owed to the uncertainty that 
has surrounded both practices. Observation shows that specific officials of 
states do enjoy immunity traditionally, thereby exempting the officials from 
prosecution in foreign jurisdictions for crimes related to their actions in official 
capacity as state officials.101 A normative argument has been proffered against 
the existence of immunity for states’ officials. The argument holds that judging 
by the nature of the elements making up for the international crimes such as war 
crimes, torture, crimes against humanity and genocide; no one, including states 
officials should enjoy immunity against prosecution. In justifying the basis for 
the argument, it is opined that the state officials have a higher moral culpability 
for overseeing, authorizing or directing the perpetration of the crimes.102 Perhaps, 
this could be the ground to justify the issuing of arrest warrant against a sitting 
president in Sudan (Africa). 

The uncertainty regarding official immunity was also considered by the 
International Court of Justice, where it opined that specific high-ranking 
officials in a State including but not limited to the Head of State/president, Head of 
Government, Minister of Foreign Affairs and other diplomatic officers have 
immunity from both criminal and civil prosecution by foreign jurisdictions 
during the subsistence of their tenures in office.103 This implies that the trial or 
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issuing arrest warrant against a state’s official would contradict the obligation 
of the issuing state to the state of origin of the official.104 

The clause on immunity provides that upon cessation from holding office, 
the former state official may be prosecuted for acts committed before 
assumption of office. It is also the practice that a state official upon 
leaving office may be prosecuted for the commission of any private acts 
committed while still in office.105However, it cannot be wholly stated that 
torture, genocide, war crimes and crimes against humanity can suffice as 
official acts of the state officials to warrant their exemption from prosecution 
and thus, allowing them to enjoy immunity from foreign prosecution under 
the principle of universal jurisdiction.106 This study holds that resolving novel 
issues surrounding the scope and practice of universal jurisdiction in line with 
evolving events in international relations, would increase the legitimacy and 
level of acceptability enjoyed by the principle even in Africa. Importantly, 
this study contributes to knowledge as it recommends the need to continue the 
application of universal jurisdiction in prosecution of international crimes 
irrespective of the elite’s sponsored resistance against the principle in Africa. 
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