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OVERVIEW

The Journal of International Criminal Law (JICL) is a scientific, online, peer-reviewed
journal, first edited in 2020 by Prof. Dr. Heybatollah Najandimanesh, mainly focusing on
international criminal law issues.

Since 2023 JICL has been co-managed by Prof. Dr. Anna Oriolo as General Editor
and published semiannually in collaboration with the International and European Criminal
Law Observatory (IECLO) staff.

JICL Boards are powered by academics, scholars and higher education experts from
a variety of colleges, universities, and institutions from all over the world, active in the
fields of criminal law and criminal justice at the international, regional, and national
level.

The aims of the JICL, inter alia, are as follow:

. to promote international peace and justice through scientific research and
publications;

. to foster study of international criminal law in a spirit of partnership and
cooperation with the researchers from different countries;

. to encourage multi-perspectives of international criminal law; and

. to support young researchers to study and disseminate international criminal
law.

Due to the serious interdependence among political sciences, philosophy, criminal
law, criminology, ethics and human rights, the scopes of JICL are focused on international
criminal law but not limited to it. In particular, the Journal welcomes high-quality
submissions of manuscripts, essays, editorial comments, current developments, and book
reviews by scholars and practitioners from around the world addressing both traditional
and emerging themes, topics such as

. the substantive and procedural aspects of international criminal law;
. the jurisprudence of international criminal courts/tribunals;

° mutual effects of public international law, international relations, and
international criminal law;

. relevant case-law from national criminal jurisdictions;

. criminal law and international human rights;

. European Union or EU criminal law (which includes financial violations and

transnational crimes);

o domestic policy that affects international criminal law and international
criminal justice;

o new technologies and international criminal justice;

. different country-specific approaches toward international criminal law and
international criminal justice;

° historical accounts that address the international, regional, and national levels;
and
o holistic research that makes use of political science, sociology, criminology,

philosophy of law, ethics, and other disciplines that can inform the knowledge
basis for scholarly dialogue.
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The dynamic evolution of international criminal law, as an area that intersects various
branches and levels of law and other disciplines, requires careful examination and
interpretation. The need to scrutinize the origins, nature, and purpose of international
criminal law is also evident in the light of its interdisciplinary characteristics. International
criminal law norms and practices are shaped by various factors that further challenge any
claims about the law’s distinctiveness. The crime vocabulary too may reflect
interdisciplinary synergies that draw on domains that often have been separated from
law, according to legal doctrine. Talk about “ecocide” is just one example of such a trend
that necessitates a rigorous analysis of law per se as well as open-minded assessment
informed by other sources, e.g., political science, philosophy, and ethics. Yet other
emerging developments concern international criminal justice, especially through
innovative contributions to enforcement strategies and restorative justice.

The tensions that arise from a description of preferences and priorities made it
appropriate to create, improve and disseminate the JICL as a platform for research and
dialogue across different cultures, in particular, as a consequence of the United Nations
push for universal imperatives, e.g., the fight against impunity for crimes of global
concern (core international crimes, transboundary crimes, and transnational
organized crimes).
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The Role of Public Prosecutor in Criminal Justice System in India
by Safal Verma" , Shaukat Ali"™*

ABSTRACT: The criminal justice system consists of the police, prosecution, courts and
correctional administration. Each of these components in the system is to work in
synchronization with each other. The harmonization among these organs will only make the
success of the criminal justice system possible. The prosecution system which is considered as
the crucial wing of the system has to play its role independent from any outside influence. The
prosecutor is considered as the minister of the justice on whom there is always the burden of
impartiality. This research paper will analytically emphasize the position, appointments and
role of the prosecutors in the criminal justice system. It will also bring to light the critique of
the role of the prosecutors and the challenges faced by them while performing their duties. The
paper concludes with some valuable suggestions, which will contribute to the smooth
functioning of the criminal justice system in general and the prosecution system in particular.

KEYWORDS: Adversarial System; Coordination; Criminal Justice System; Investigation;
Police; Trial.

I. Introduction

Public Prosecutors play a crucial role in most of the criminal justice systems. They are the
persons entrusted with the duty of representing the prosecution side in criminal trials. The office
of the public prosecutor represents the collective will of the society. It is also a “repository of
public power to initiate and withdraw prosecution”.! The reason for creation of a system of
public prosecution to represent the interest of the society are two-fold-firstly, to represent the
collective interest of the society to render justice in a criminal matter by punishing the offender
and secondly, to protect the interest of the individual accused by avoiding vexatious litigations.
The public prosecutors are officers of the court and are regarded as independent and impartial.
At the same time they represent the state in a criminal trial. Thus the position and role of public
prosecutors has been subjected to much discussion and judicial discourse. This module will
introduce you to the existing system of Public Prosecution in India and the role of Public
Prosecutors in a criminal trial.
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I1. A Historical Perspective

Through a critical examination of the Criminal Justice System, we shall argue about how the
Public Prosecutor’s role in India has always been a battlefield against the doctrine of separation
of powers, beginning from a slow birth of the post of a Public Prosecutor. The mantle of
administering and upholding justice has been shouldered by various agents of justice across
timelines over the vast geographical expanse forming modern-day India. The constant evolution
of the Public Prosecutor’s role in the quickly changing pages of history can be broadly
categorized into four distinct periods.

A. Ancient Period (1500 BC — 800 AD)

In the Ancient Period, the compass of control over the Public Prosecutor’s role was entirely
held by the sovereign King. The branches of government were differently organized, ignoring
the necessity of any separation of powers by centralizing all control to the King. During this
period, the criminal justice system was based on religious texts, laying down the principles of
Dharma (righteousness or duty) and established the concept of crime and punishment. The King
was duty-bound to ensure the security and welfare of his subjects and the maintenance of law
and order. Thus, the role of a Public Prosecutor was implicit in this duty to uphold justice by
prosecuting and punishing in accordance with law. Thus, the role of a Public Prosecutor was
implicit in the State’s duty to uphold justice and the King and his officials ensured that offenders
were prosecuted and punished in accordance with law. The Public Prosecutor’s autonomy under
such a structure was nugatory.

B. Medieval Period (800 AD — 1700 AD)

The Medieval Period saw a slight improvement because the legal system gained a separate life
from the sovereign King. However, the autonomy that the Public Prosecutor enjoyed within
such a structure remains unclear. This period began with the dawn of the Mughal Empire and
the introduction of Islamic law (Sharia) in India. The administration of justice was carried out
by Islamic courts (Qazi Courts), and the Qazi (judge) played a crucial role in resolving disputes
and interpreting the law. A few accounts talk about government hiring their own wakil, who
would sit together with the Qazi and were vested with the power to conduct suits, execute
decrees and aid the poor before the court. These Wakils subsumed the role of a Public
Prosecutor.

C. British Colonial Period (1700 AD — 1947)

The seeds of what would be the present-day Public Prosecutor were sown by the British during
British Colonial Period, which brought about significant changes to the criminal justice system
by introducing principles of English common law and codifying substantive penal provisions
and procedural law for criminal offences. This period witnessed a major transition in the role
of the Public Prosecutor. The legal system transitioned from a scant structure with only a judge,
a courtroom and a lawyer - into a system nuanced enough to neatly delineate the role of the
Public Prosecutor with a separate system of appointment for such a position. The Code of
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Criminal Procedure, 1861 was the first codified procedural law applicable to the whole of
British India.? Under this Act, the Public Prosecutor was given statutory recognition to conduct
trials before the courts. Following suit to the system prevalent in England, private prosecution
was permitted before Magisterial Courts but for the prosecution of more serious crimes, a Public
Prosecutor was appointed to appear and plead before the Court of Session. Subsequently, under
The Code of Criminal Procedure, 1882 (CrPC 1882), the term “Public Prosecutor’® was used
for the first time. The CrPC 1882 contained provisions for the appointment,* powers, and
functions® of the Public Prosecutor. The Public Prosecutor was empowered to file appeals
before the High Courts, in cases of acquittal of accused persons, up on the direction of the Local
Government.® Also, the CrPC 1882 gave power to the Public Prosecutor to withdraw cases.’
Private pleaders were permitted to prosecute before any court, subject to directions of the Public
Prosecutor.® Any person conducting the prosecution was permitted to do so either personally
or through a pleader.” The Code of Criminal Procedure, 1898 (CrPC 1898) retained the
provisions of the previous Code pertaining to appointment, '’ powers and functions!! along with
the basic definition of the Public Prosecutor.!? The CrPC 1898 modified the Magistrate’s
discretion to permit prosecution by a police officer, subject to the prior approval of the
Governor General in Council and the officer’s rank was to be prescribed by the Local
Government and under the same provision, such officer was granted the power to withdraw
cases, with the prior consent of the court.!® This shows how from a statutorily sketched position,
the role of the Public Prosecutor became a legal definition to have eventually gained
prominence to be in the middle of the separation of powers between the judiciary and the
executive.

D. Post-Independence Period (1947 onwards)

India’s independence from the British in 1947 resulted in the amended and enacted in line with
constitutional values. As perhaps in every civilised society, India’s Criminal Justice System
exists to provide an inalienable and strong sense of security to its people, by dealing with
criminal offences and offenders in a legal, fair, just and effective manner. Criminality must be
snuffed out by unfettered and genuine reporting of crimes, proper investigations, fair trials,
timely conviction and appropriate punishment for the guilty which, in turn, should stifle
recidivism and here comes the role of the Public Prosecutor. The role of the Public Prosecutor
in the India Legal System is indispensable. The Public Prosecutor is guided by sacrosanct
constitutional principles and those recognised and upheld b your Legal System. All parts of the
Criminal Justice System, including the Public Prosecutor, must discharge their duties to ensure
that nobody is wrongly incarcerated and no guilty escapes unpunished. The Parliament of India

2 Law COMMISSION OF INDIA, Res. 37/1900, Report on The Code of Criminal Procedure (1889), para. 13.
3 The Code of Criminal Procedure (1882), section 4.

4 Id., at section 492.

3 Id., at sections 228, 231, 270, 277, 286, 287, 289, 292.

6 Id., at section 417.

7 Id., at section 494.

8 Id., at section 493.

% Id., at section 495.

19 The Code of Criminal Procedure (1898), section 492.

1 Id., at sections 228, 231, 270, 277, 286, 287, 289, 292, 492, 493, 494.
12 1d., at section 4.

13 1d., at section 495.
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enacted The Code of Criminal Procedure in 1973 (CrPC 1973), which is an exhaustive Code
“to consolidate and amend the law relating to Criminal Procedure”.!* The CrPC 1973 improved
and expanded on the role of the Public Prosecutor by providing for different categories of Public
Prosecutors, their roles, qualifications, supervising authority, appointment, and hierarchy.

I11. Role of the Prosecution in the Criminal Justice System

To analyse the role of the prosecutor in the criminal justice system, it is worthwhile to mention
the work of Christmas Humphrey!® published in Criminal Law Review (1955) which has been
quoted in the 197th Law Commission of India Report on Public Prosecutors Appointments
(2006)

The Prosecutor has a duty to the state, to the accused and the Court. The Prosecutor is all times a
minister of justice, though seldom so described. It is not the duty of the prosecuting counsel to
secure a conviction, nor should any prosecutor even feel pride or satisfaction in the mere fact of
success. Still less should he boast of the percentage of a conviction secured over a period. The
duty of the prosecutor or I see it, is to present to the tribunal a precisely formulated case for the
Crown against the accused person, and to call evidence in support of it. If a defence is raised
incompatible with his case, he will cross-examine dispassionately and with perfect fairness, the
evidence so-called, and then address the tribunal in reply, if he has the right, to suggest that his
case is proved. It is not a rebuff to his prestige if he fails to convince the tribunal of the accused
person guilty. His attitude should be so objective that he is, so far as humanly possible, indifferent
to the result. It may be argued that it is for the tribunal alone, whether magistrate or jury to decide
guilt or innocence.

The Law Commission of India in its 154th Report!® has quoted a very articulate

observation of the Kerala High Court given in Babu v. State of Kerala'” to the following effect
Prosecutors are the ministers of Justice whose job is none other than assisting the State in the
administration of Justice. They are not representatives of any party. Their job is to assist the Court
by placing before the Court all relevant aspects of the case. They are also not there to see the
culprits escape conviction.

The Prosecution is one of the most significant branches of the criminal justice system,
and its job is critical to the system's effective operation. The executive's duty to prosecute an
offender is carried out through the institution of the Prosecution. The prosecutor is appointed
by the state and is in charge of prosecuting cases on its behalf. While it is the prosecutor's
obligation to ensure that the trial results in a conviction, he does not need to be overly
preoccupied with the outcome. He is a Court-appointed neutral officer who is expected to offer
a true picture to the Court of Law. Even while he represents the State, it is also his responsibility
to ensure that the accused is not treated unfairly. Despite being an executive officer, the
prosecutor is a court officer who is obligated to help the court. The prosecutor represents the
state, which is dedicated to the administration of justice rather than advancing the interests of
one side at the expense of the other. He must be honest and impartial so that even the accused
are treated fairly. When a case is dropped from prosecution, the prosecutor has a big say. He
should only prosecute in exceptional circumstances, lest the public's faith in the administration

14 The Code of Criminal Procedure (1973), The Preamble.

15 Christmas Humphreys was an English Scholar and barrister who prosecuted several controversial cases in the
1940s and 1950s, and later became a judge at the Old Bailey. Apart from his writings on law, he has also written
a number of works on Buddhism and is best-known British convert to Buddhism during his times.

16 AW COMMISSION OF INDIA, 154th Report on the Code of Criminal Procedure (Aug. 22, 1996).

7 High Court of Kerela, Babu v. State of Kerala, No. 176/1983, Appeal Chamber, Judgement (Jan. 4, 1984),
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of justice is shattered.'® The role and functions of the prosecutor in the criminal justice system
have been highlighted by the Honourable Supreme Court of India in Shiv Nandan Paswan v.
State of Bihar & Others"® as under:

a) That the Prosecution of an offender is the duty of the executive which is carried out through
the institution of the Prosecutor.

b) That the withdrawal from prosecution is an executive function of the Prosecutor.

c¢) That the discretion to withdraw from prosecution is that of the Prosecutor and that of none
else and he cannot surrender this discretion to anyone.

d) That the Government may suggest to the Prosecutor to withdraw a case, but it cannot compel
him and ultimately the discretion and judgement of the Public Prosecutor would prevail.

e) That the Prosecutor may withdraw from prosecution not only on the ground of paucity of
evidence but also on other relevant grounds to further the broad ends of public justice, public
order and peace.

f) That the Prosecutor is an officer of the Court and is responsible to it.

IV. The Duties and Functions of a Public Prosecutor

Public prosecution is an important component of the public justice system. Prosecution of an
offender is the duty of the executive which is carried out through the institution of the Public
Prosecutor. The public prosecutor is appointed by the State, and he conducts prosecution on
behalf of the State. While it is the responsibility of the public prosecutor to see that the trial
results in conviction, he need not be over whelmingly concerned with the outcome of the trial.
He is an officer of the court and is required to present a truthful picture before the court. Even
though he appears on behalf of the State, it is equally his duty to see that the accused does not
suffer in an unfair and unethical manner. The public prosecutor, though an executive officer, is
an officer of the court and is duty bound to render assistance to the court. The public prosecutor
represents the State and the State is committed to the administration of justice as against
advancing the interest of one party at the cost of the other. He has to be truthful and impartial
so that even the accused persons receive justice. The public prosecutor plays a dominant role
in the withdrawal of a case from prosecution. He should withdraw from prosecution in rare
cases lest the confidence of public in the efficacy of the administration of justice be shaken.
The Supreme Court of India has defined the role and functions of a public prosecutor in Shiv
Nandan Paswan vs. State of Bihar & Others®’ (AIR 1983 SC 1994) asunder:

a) The Prosecution of an offender is the duty of the executive which is carried out through the
institution of the Public Prosecutor.

b) Withdrawal from prosecution is an executive function of the Public Prosecutor.

¢) Discretion to withdraw from prosecution is that of the Public Prosecutor and that of none
else and he cannot surrender this discretion to anyone.

d) The Government may suggest to the Public Prosecutor to withdraw a case, but it cannot
compel him and ultimately the discretion and judgement of the Public Prosecutor would prevail.

18 Madan Lal Sharma, The Role and Function of Prosecutor in the Criminal Justice, 53 (2) UNAFEI RESOURCE
MATERIAL SERIES (1997) 185, at 192, 193.

Y 1d.

20 Supreme Court of India, Shiv Nandan Paswan vs. State of Bihar & Others, No. 241/1982, Judgement (Dec.

20, 1986).
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e) The Public Prosecutor may withdraw from prosecution not only on the ground of paucity of
evidence but also on other relevant grounds in order to further the broad ends of public justice,
public order and peace.

f) The Public Prosecutor is an officer of the Court and is responsible to it.

V. Problems of the Prosecutors in the Criminal Justice System

In our country, the criminal justice system is based on the idea that any crime committed against
citizens is a crime against the state. The state takes on the burden of prosecuting perpetrators
on behalf of the victims based on this premise. Although Indian prosecutors are nominally
independent, they are subjected to a variety of unlawful influences and pressures.?! The
problems of the prosecutors in India can be summed up in the following heads.

A. Lack of Coordination between the Police and Prosecution

The success of the justice delivery system in any part of the world depends upon the
coordination between its various organs. The Police and Prosecution have to work independent
from each other, but both must supplement and complement each other. The Police force which
is vested with the powers to register the case and initiate the investigation does not perform its
duty with utmost responsibility.?? The investigation part of any case is crucial to determine its
success. During empirical study as well, when prosecuting officers were asked about the same,
they commented that in a large number of the cases investigation done by the police is not up
to the expected level which becomes an easy ground for the defence counsels to get the acquittal
of their clients.

B. Overburdened Prosecution

There is a large number of pending trials in the subordinate courts. As has been rightly put by
Madam Lal Sharma

[...] the exact number of prosecutors in the country is not known. Experience, however, shows
that the prosecutors are overburdened with cases and their number is not adequate to efficiently
handle the cases entrusted to them. It is difficult to fix a norm as to the number of cases to be
entrusted to a prosecutor as it would depend on the nature of the case. Further, the performance
of a public prosecutor is largely dependent on the performance of the presiding officer and other
collateral factors. While there is a case for increasing the number of criminal courts, there is
equally a case for increasing the number of prosecutors. As a norm, at least two prosecutors of
the appropriate level should be attached with each court.?®

However, in practice, the situation is troublesome. During the fieldwork, it has been found at
various stations one prosecutor is posted at two places.

2! Bikram Jeet Batra, Public Prosecution in Need of Reform, INDIA TOGETHER (July 5, 2005).

22 Supreme Court of India, Lalita Kumari v. Government of Uttar Pradesh, no. 68/2008, Appeal Chamber,
Judgement (Nov. 12, 2013).

23 Lal Sharma, supra note 19, at 198.
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C. Lack of Proper Training

The Prosecutors who play the important role in the justice delivery system are recruited from

the open market, and they are entrusted with the cases without any institutional training. Madan

Lal Sharma observes
[...] they learn by experience, but that takes time and, in the meanwhile, the cases suffer. It is
suggested that a national level training institution should be set up for the prosecutors to impart
them proper training. The duration of the training could be one and a half years. Six months could
be earmarked for training in law; four months for attachment with a police station; four months
for attachment with a competent magistrate; and the remaining four months for attachment with
a senior and experienced public prosecutor. The proposed institutional training could be
supplemented with refresher courses from time to time.?*

D. Lack of Infrastructure

The prosecuting officers need good knowledge of the law to face experienced defence counsels.
To imbibe such knowledge, it becomes imperative to have a well-equipped library (including a
digital legal database) in the office of the prosecutor. The lack of such law books and online
legal databases most often becomes a hurdle in the proper functioning of the prosecuting
officers.

E. Executive and Political Influence

The prosecutor is the officer of the court whose job is to assist the court in the administration
of justice. He represents the state and not the police or government. His role should be impartial
and independent from any outside influence. The shimmering example of outside influence on
investigating officers and prosecutors can be seen in the Jain Hawala case.?® In this case
[...] the bureaucrat-politician-criminal nexus had used all means necessary to thwart the
investigation and prosecution of corruption cases by the Central Bureau of Investigation. The
Court monitored the progress of these cases and passed detailed directions on the functioning of
various agencies involved and even warned the minister in charge to avoid interfering with the
investigation and prosecution.

V. Conclusion

In the final analysis, a public prosecutor is an officer of the court and is required to render
assistance to the court to arrive at a just and equitable decision. He is also required to be fair to
the opposite party. His guiding principle should be not so much the letter of law, but the spirit
of law based on prudence, common sense and equity. A society which is governed by the letter
of law does not fully exploit its human potentialities. I conclude by quoting from Russian Nobel
laureate Solzhenitsyn, a society which is based upon the letter of law, and never reaches any
higher is taking very scarce advantage of high level of human possibilities. The letter of the law

2 Id.
25 Supreme Court of India, Vineet Narain v. Union of India, No. 340/1993, Pre-Trial Chamber, Judgement (Dec.
18, 1997), para. 1.
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is too cold to have any beneficial influences on society. Whenever the issue of life is woven in
legalist relations, there is an atmosphere of moral mediocrity, paralysing man’s noblest impulse.
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